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American Citizens Abroad, Inc. appreciates the opportunity to set forth tax reform recommendations in 

response to Chairman Baucus’ request for inputs on Discussion Drafts issued by the Senate Finance 

Committee.1 

ACA is the principal organization representing Americans overseas in Washington, D.C.2  ACA will limit its 

comments to tax issues which impact U.S. citizens and green card holders resident overseas.   

ACA has previously recommended the adoption of Residence-Based Taxation (RBT) in lieu of the current 

Citizenship-Based Taxation (CBT), in its position paper submitted to the House Ways and Means 

Committee.3   Additional comments were submitted to the tax reform website set up by the Senate 

Finance Committee and the House Ways and Means Committee.4
  Under the current Citizenship-Based 

taxation (CBT), Americans abroad remain subject to U.S. taxation as though they were still residents of 

the United States. Under Residence-Based Taxation (RBT), only U.S. residents, whether Americans or 

foreigners, are subject to U.S. income, estate and gift taxation while Americans resident abroad are 

taxed under essentially the same rules applicable to nonresident aliens. 
  

The present submission will build on ACA’s prior submissions. It will focus on the statement concerning 

non-resident U.S. citizens included in the May 9, 2013 Senate Finance Committee Staff working paper, 

which states:5  
 

“IV NON-RESIDENT U.S. CITIZENS 

1. Provide an election to citizens who are long-term nonresident citizens to be taxed as nonresident aliens if they 

meet certain conditions (similar to the law in Canada; Schneider, “The End of Taxation Without End: A New Tax 

Regime for U.S. Expatriates”, 2013).  

a. Require a minimum period of residence abroad 

b. Impose an exit tax on electing taxpayers where deemed to sell all assets at the time of election 

2. Repeal the Foreign Earned Income Exclusion (H.R.2 (108
th

 Congress) Jobs and Growth Tax Relief and 

Reconciliation Act of 2003, sponsored by Rep. Thomas.” 

ACA fully endorses this approach to the taxation of Americans abroad and recommends that such 

changes be implemented as part of a general tax reform package. To this end, ACA wishes to expand 

upon the above referenced proposal in light of our experience. 
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Proposal 1 – Enable nonresident citizens to opt for taxation as nonresident aliens provided 

they meet certain conditions  

This statement of the Senate Finance Committee staff is a major step forward in recognizing the need 

for fundamental tax reform with regard to Americans resident abroad6.  It is effectively a call for 

Residence-Based Taxation (RBT), which ACA advocated in the two prior submissions referred to above.   

Granting an election and requiring a period of overseas residence prior to election implies that 

Citizenship-Based Taxation (CBT) will remain in parallel for those overseas taxpayers who do not elect 

Residence-Based Taxation (RBT) or are not yet eligible to elect it.  

Some experts are also considering RBT as the default method of taxation. This would greatly simplify the 

U.S. tax code and would have the important advantage of aligning the United States to international 

norms of taxation for individuals.  Should RBT be defined as the default mode of taxation, an option 

should be provided for Americans expecting to be overseas on a short-term mission, for example only 

one or two years, to elect to remain taxed as U.S. residents.  In any case, U.S. government personnel 

abroad, such as military personnel and U.S. diplomatic corps members, would be taxed as U.S. residents 

as their revenue is considered to be U.S. source and they are not taxed by foreign governments.7 

In both cases – either RBT as an election or as the default method – the timing and conditions of 

recognition by the United States of nonresident status will be crucial its fairness and success. If the 

United States adopts RBT, the treatment of Americans who are already resident abroad when the law is 

enacted will require particular transition rules. 

Given a choice between RBT as an option or as a default method, ACA recommends the latter, i.e. as the 

default with an opt-out possibility for Americans on short-term overseas assignments, such as 

academics on sabbatical abroad for a year, to remain taxed as U.S. residents. 

The law must be drafted so as to permit Americans who take up career opportunities or make personal 

life choices involving overseas residence to lead normal lives abroad unimpeded by fears of unjust tax 

consequences. With the ever more global economy and growing importance of foreign markets for the 

U.S. economy, ensuring full freedom for Americans to leave and to return to the country is vital to the 

long-term competitiveness of the United States.   

One of the enduring and fundamental criticisms of Citizenship-Based Taxation (CBT) is that it hinders 

mobility and discourages Americans from moving overseas, since it penalizes Americans resident abroad 

and makes living overseas extremely difficult. CBT engenders a host of costly double tax filing, leads to 

double taxation8 and redundant contributions to social security systems, forces Americans abroad to 

assume a foreign exchange risk for U.S. tax purposes (and pay taxes on phantom capital gains resulting 

from the devaluation of the dollar). CBT also prevents efficient savings for retirement and subjects 

Americans abroad to FBAR, FATCA, CFC and PFIC reporting which restricts access to jobs overseas; it 

converts Americans seeking financial services into pariahs, creates competitive disadvantage for 

entrepreneurs, impedes the development of partnerships and business activities with foreigners, and 

prevents investment in foreign mutual funds which are local investment vehicles for Americans abroad.  
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CBT enforcement consumes massive administrative resources within the IRS yet brings in little tax 

revenue as the U.S. must recognize the first right of taxation of the country of residence and allow 

foreign tax credits. CBT is a form of financial imperialism, extending U.S. law beyond its borders; it is 

unjustified and unfair as Americans abroad receive governmental services from the country where they 

reside, not from the United States.  

Since its inception during the Civil War era, CBT has carried a message that Americans abroad are 

somehow disloyal and need to be “punished”. Moving to RBT requires members of Congress to 

recognize that the world has changed radically and that it is normal for some Americans to make careers 

or life choices involving residence abroad for shorter or longer periods. Equally important,  to maintain 

the attractiveness of the United States for new immigrants, it is essential that tax laws allow free 

mobility to enter and to leave the United States on clearly defined, fair terms. Every year, the number of 

immigrants into the United States exceeds by far the number of emigrants.  

 

Condition 1a – Period of overseas residence required for application of Residence-Based 

Taxation (RBT) 

The “minimum period of residence abroad” is a requirement of the utmost importance; and it needs to 

be clearly defined to facilitate application. If there is a period of overseas residence required prior to 

application of RBT, it should be as short as possible to avoid the negative impact of CBT. Congress may 

want to impose a specific delay, due to concerns that certain individuals may move overseas temporarily 

or permanently in anticipation of some important future financial capital gain in order to avoid U.S 

capital gains tax.  However, the purpose of the exit tax is precisely to anticipate such gains, as assets 

owned at the time of establishing overseas residence are taxed on the basis of their deemed market 

value and certain specific measures may be included in defining the exit tax to prevent abuse.9  

Carrying the argument further, it could even be argued that no minimum period should be required and 

that overseas residence should immediately trigger application of an RBT regime. ACA recommends no 

minimum time. 

Current U.S. law provides that an individual who resides 183 days a year in the U.S. is considered a tax 

resident for the full year.  This is an unwieldy and cumbersome solution. An individual who establishes 

overseas residence in the second half of the fiscal year would be subject to U.S. taxes as though he were 

a U.S. resident for the full year. The taxpayer would file the full year’s income as though he were a U.S. 

resident and would apply foreign tax credits against the foreign source income received during the 

period of overseas residence.  

The Canadian model provides for a well thought-out and practical solution.  An individual becomes a 

nonresident for Canadian tax purposes on the latest of the following three dates:10 

• The date he/she leaves Canada 

• The date the spouse or common-law partner and dependents leave Canada 
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• The date on which the individual becomes a resident of the country to which he/she is 

immigrating 

If individuals lived in a foreign country before establishing residence in Canada and return to that 

country, they usually become a nonresident the date they leave Canada, even if the spouse and 

dependents remain temporarily in Canada to dispose of the home. 

This immediate recognition of nonresidence leads to a split tax year.  As the Canadian website, “Non-

Residents of Canada”, explains: 

For the part of the tax year that you were a resident of Canada, you have to report your world income 

on your Canadian tax return; for the part of the tax year that you were not a resident of Canada, you pay 

Canadian tax only on your Canadian source income.11   

On the question of when overseas residence is effectively acquired, ACA recommends that: 

• Non-residence for U.S. tax purposes be defined by the fact that the taxpayer has taken up an 

effective residence in another country; 

• The tax year be split pro rata temporis according to the period of residence, both for Americans 

establishing residence overseas and for Americans returning and re-establishing residence in the 

United States;   

• The 1040 comport a check box to inform the IRS of the change to overseas residence status; 

• The emigrating individual would be required to notify his/her U.S. sources of revenue of his/her 

new W8 status.  

 

Condition 1b - Impose an exit tax on electing taxpayers where deemed to sell all assets at the 

time of election  

Ideally there would be no exit tax when Americans move abroad, as this is the practice of most countries 

worldwide12 and the emergence of a tax liability on this occasion is a contingency for which few will have 

prepared. There would be no fiscal restraint on full international mobility of individuals.  However, 

Congress’ overriding concern that a few ultra-wealthy Americans may move abroad for tax reasons will 

no doubt require the retention of some form of exit tax. 

The theory behind an exit tax is that unrealized gains which occurred during U.S. residence, when the 

taxpayer benefited from U.S. services, should be subject to U.S. taxation when the taxpayer moves 

overseas.   

The Canadian model, which is based on deemed disposition at fair market value, is once again a sound 

reference. The Canadians refer to the exit tax as the Departure Tax.  The Canadian system is, in fact, 

designed so as not to impact retirement savings and to allow mobility and flexibility in paying the 

Departure Tax. There are consequently several important exceptions which are not subject to the 

Canadian Departure Tax.13  In brief, there is no Departure Tax on: 
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• Canadian real property 

• Canadian resource property 

• Canadian business property (including inventory) 

• Pensions and similar rights, including registered retirement savings plans, registered retirement 

income funds, registered education savings plans, tax free savings accounts and deferred profit 

sharing plans 

• Rights to benefits under certain employee profit sharing plans, employee benefit plans, 

employee trusts, employee life and health trusts, and salary deferral arrangements 

• Certain rights or interests in a trust 

• Property you owned when you last became a resident of Canada and property you inherited 

after you last became a Canadian resident 

• Employee security options subject to Canadian tax 

• Interests in life insurance policies in Canada 

This list of exceptions means that essentially the only assets which are subject to the Canadian 

Departure Tax are investments in securities and movable personal property. The law is careful not to tax 

family businesses in Canada as those activities will continue to be subject to Canadian tax.  It does not 

tax Canadian real estate as income from such property would be subject to taxation if rented, as would 

capital gains at the time of sale.  It does not tax accumulated savings related to employment or life 

insurance contracts in Canada, again because when those savings will one day be transformed into 

annuities they will be subject to Canadian withholding tax.  It also exempts property owned when an 

individual became a Canadian resident or which was inherited after becoming a Canadian resident.  This 

last point is quite significant for U.S. consideration given the high rate of immigration into the United 

States. 

These exceptions are very similar to those proposed by ACA in its recommendations for RBT.14   

Furthermore, the Canadian Departure Tax can be deferred with no interest charge.15  In such a case, the 

individual puts up a security with the Canada Customs and Revenue Agency in the form of a letter of 

credit or a bank guarantee.  The Departure Tax is then paid upon the sale of the asset.  This allows 

individuals to choose the time of asset disposal in order to raise the cash necessary to pay the tax.16 

In addition, the Canadian law provides for the possibility to “unwind” the deemed disposition should the 

individual return to Canada and again become a Canadian resident. “The election to “unwind” may 

result in the reduction or elimination of the tax owed on the gain from the previously reported deemed 

disposition of property upon emigration.”17  This allows for flexibility for short-term overseas residents. 

ACA recommends that the U.S. model of an exit tax includes the provisions provided by the Canadian 

model. 
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Proposal 2: Repeal the Foreign Earned Income Exclusion  

If the United States adopts Residence-Based Taxation (RBT), there will no longer be a need for Section 

911 which allows for the Foreign Earned Income Exclusion and the Foreign Housing 

Exclusion/Deduction. Section 911 can be eliminated, but only as part of a comprehensive tax reform and 

adoption of RBT as the default model. 

If the United States maintains CBT as the default model for the taxation of overseas Americans, Section 

911 is essential to maintain any presence of Americans in dynamic overseas markets which have low or 

no personal income tax and to facilitate tax filing of all Americans overseas.  Section 911 is necessary 

only because of CBT; it is not, as often asserted, a “tax break” because the United States tax regime is 

superimposed on the tax regime of the country of residence.  With increasing regularity, we have seen 

initiatives in Congress aiming to eliminate Section 911 as a revenue raising measure.  ACA recently 

addressed this issue with its paper, The Section 911 Mirage,
18 which demonstrates that Section 911 can 

in no event be considered a “tax expenditure”; in fact, eliminating Section 911 would bring in little 

revenue and would most likely lead to reduced taxed revenues overall for the United States. The paper 

sets forth justification for the following recommendations: 

• Maintain the FEIE as long as citizenship-based taxation of nonresidents continues.  

• Raise the FEIE ceiling to at least US$250,000 to exclude all but the wealthiest expatriates from 

the U.S. tax net and continue to adjust the FEIE for inflation, or better still, eliminate the ceiling 

on earned income altogether. 

• Eliminate the separate FHE by merging it into the higher-ceiling FEIE. 

• Move toward residence based taxation within the framework of general tax reform; 

eliminate the FEIE and FHE when residence-based taxation is implemented. 

 

ACA Recommendations for Residence-Based Taxation (RBT) 

ACA recommends that the United States adopt RBT under terms similar to the Canadian model, 

including an exit tax (called a “Departure Tax” in Canada). While ACA’s preference is not to have an exit 

tax, if Congress judges that an exit tax is necessary, the Canadian model is appropriate. 

The date of establishment of foreign residence should be recognized as the date which ends taxation as 

a U.S. resident and begins taxation as a nonresident.  This would lead to a split tax year; income earned 

during U.S. residence would be taxed pro rata temporis on Form 1040 based on the duration of U.S. 

residence. If the taxpayer received U.S. income requiring a U.S. tax filing during the overseas residence 

part of the year, he/she would append to his Form 1040 a Form 1040NR in order to be taxed under rules 

for non-resident aliens.19  The 1040 would include a check box specifying change of residence from U.S. 

residence to overseas residence. 

Assuming that an exit tax is required by Congress, ACA recommends that the tax be based on the 

deemed disposition of certain specific assets on the date overseas residence is established.20  The 

following provisions would apply:  
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1. U.S. real estate, U.S. pensions and retirement plans, U.S. tax-deferred accounts, U.S. privately 

owned companies, U.S. partnerships and U.S. trusts would be excluded from the scope of the 

tax, as revenue from these assets or disposition of these assets remain subject to U.S. taxation.21  

2. Options linked to employment in the United States would not be included in the deemed 

disposition, but the sale of securities associated with those options would remain subject to U.S. 

capital gains tax when the securities are sold, even if this occurs after emigration. 

3. Foreign pensions, retirement savings plans and insurance policies would also be excluded from 

the scope of this exit tax, as these items are the result of work and savings realized as 

nonresidents.22  This provision is of vital importance to long-term overseas residents, many of 

whom have had their entire career with foreign employers. 

4. The exit tax would apply only to deemed gains exceeding the threshold $680,000 per individual 

in 2014 (indexed to inflation) in respect of assets not excluded from the exit tax under Points 1, 

2 and 3 above.23 Deemed gains exceeding the threshold would be taxed at the applicable capital 

gains tax rate. 

5. Americans and green card holders who are already resident overseas at the time of passage of 

the law introducing RBT and who are in compliance with their U.S. tax filing under CBT on the 

date the new law takes effect are excluded from the exit tax. Their assets, including their 

primary residence overseas, have essentially been accumulated through working and saving 

overseas and should not be subject to the exit tax. This grandfather clause is essential so as not 

punish Americans abroad who have accumulated their life savings overseas, have not received 

U.S. governmental services and yet who have been subject to the discriminatory impact of CBT 

for the duration of their foreign residence.24 

6. Taxpayers overseas who are not in full compliance with U.S. tax law under CBT at the time of 

passage of the law will have a one year period in which to become compliant under a 

comprehensive compliance program.  Compliance would require retroactive filing for the three 

most recent tax years. Unpaid taxes and interest and penalties on late payment of taxes would 

be due; no past filings of FBARS25 or penalties for past non-filing of FBARS would be imposed; no 

penalties would be imposed for past non-filing of Form 8938; no criminal charges would be 

applicable; and no restrictions related to amount of taxes due or any other considerations would 

prevent taxpayers overseas from entering this program.26  A specific penalty for non-filing tax 

forms as an overseas resident under CBT would be imposed and would correspond to the 

amount of the tax due for the three years reported when coming into compliance. Americans 

overseas coming into compliance subsequent to passage of RBT would be excluded from the 

exit tax on all their assets once any tax due and related penalty is paid.   

7. The exclusion amount in 2014 of $680,000 for each individual taxpayer, indexed to inflation, 

specified under Point 4, is attributable to the total of all deemed gains at the time of 

emigration.27 

8. There would be no distinction between covered and non-covered individuals under the exit tax 

rules of RBT, contrary to the rules under Section 877A.28 

9. Payment of the exit tax could be deferred without interest, as long adequate security is provided 

to the IRS in the form of a letter of credit or bank guarantee and/or a deferred payment 

agreement with the IRS. The tax could be paid in the future at the discretion of the taxpayer, 
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whether or not the assets providing security are sold; the security is released upon payment of 

the tax.29 

10. As regards asset valuation, the basis of assets of new immigrants to the United States and of 

Americans returning to the United States are stepped-up to the market value on the date of 

initiating U.S. residence; this stepped-up value is applied as the “cost” basis for calculation of 

future capital gains tax and for eventual future exit tax purposes.  

11. Citizens and green card holders returning to the United States may have the option to “unwind” 

the deemed disposition, similar to the Canadian rules.  This unwinding procedure provides 

flexibility especially for individuals who intend to reside only temporarily overseas.  Assets which 

had been subject to the deemed disposition exit tax but were not sold during the period abroad 

would have the deemed disposition tax cancelled, and if already paid, reimbursed; the assets 

would revert to their initial cost base for future capital gains tax purposes. 

12. The withholding tax on future revenue flows to nonresidents follow the same rules for all 

foreigners with withholding reduction rights under treaties with the United States.30  

13. The United States would negotiate new articles in double tax treaties with other nations to 

establish comparable step-up rules of asset valuation upon change of residence of citizens 

between countries so as to avoid double taxation due to the exit tax; the deemed sale price 

would then become the deemed purchase price for the country of the new immigrant;  if this is 

not achieved, then treaties should allow for application of the U.S. exit tax as a tax credit against 

foreign capital gain tax when the securities are sold. 

14. The United States would eliminate the “savings clause” in all of its double-taxation treaties with 

other nations; all Americans and green card holders resident abroad would be assured equal 

treatment with nonresident aliens under the treaty provisions.  

15. The Department of the Treasury regulations for reporting on foreign financial assets under 

FATCA would be modified to notify foreign financial institutions that henceforth Americans and 

green card holders resident overseas should to be considered non-U.S. residents from a tax 

point of view and should therefore not be subject to foreign financial institution reporting 

requirements under FATCA. Nor will Americans abroad be required to file Form 8938. 

16. The new U.S. tax law would make clear that Americans and green card holders who are non-U.S 

residents are no longer required to file the FBAR.    

17. For U.S. residents, the U.S. government would integrate the FBAR into Form 8938.31 

18. The tax reform legislation would include repeal of Section 877A, Section 2801 and the Reed 

Amendment.32 

19. The tax reform legislation would also repeal or modify the provision in the U.S. Tax Code which 

imposes U.S. taxes on estates of nonresidents.33
 

 

Why Residence-Based Taxation (RBT) is necessary! 

The United States’ unique system of Citizenship-Based Taxation (CBT) is an utter anomaly in today’s 

world and creates a significant, unfair burden on Americans resident overseas.  When taken together 

with FATCA, FBAR, PFIC and NIIT, CBT creates conditions under which Americans abroad simply cannot 
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lead normal lives. 34  In order to survive overseas, increasing numbers of Americans are being forced by 

U.S. law to renounce their citizenship against their most fundamental wish to remain American. 

It is a fundamental right under U.S. law, as well as international law, that individuals should be free to 

move where they wish, to leave their country and to return to their country.  CBT impinges on this right 

to mobility to an unacceptable degree. 

Given today’s global competition for jobs and for exports, increased mobility of Americans is increasingly 

critical in meeting the challenges of the future. An American seizing a job opportunity abroad can help 

to reduce U.S. unemployment, since he is often in a position to specify U.S.- source goods and services 

for purchase by his employer. Increased exports deriving from a robust American presence abroad will 

create a multiplying factor on U.S. jobs.  

The Revenue Act of 1913, which allowed the Federal government to tax citizens wherever they reside in 

the world, was passed one hundred years ago, following adoption of the 16th Amendment. The world 

has changed radically over the last century and the law must be adapted to needs of the 21st century.   

Adopting RBT would significantly improve the relationship between Americans abroad and United 

States, reversing from the present acrimonious antagonism to a positive constructive partnership. U.S. 

law and policy need to shift from the present penalizing, complicated and freedom destroying approach 

to a fair, streamlined and economically superior posture which will redound to the benefit of the United 

States economy. 

It is our expectation that revenues under RBT would be substantially identical to those currently derived 

from CBT. Under CBT most Americans overseas owe little or no U.S. tax due to the application of foreign 

tax credits, the foreign earned income exclusion and the housing expense exclusion. In fact, 88% of all 

tax filings from overseas result in no tax due. Indeed, the total tax revenue raised under CBT is an 

insignificant rounding error in the U.S. budget. Under RBT Americans abroad would be subject to the 

same withholding taxes on U.S. source income and income taxes on U.S.-source earned income that are 

applicable to nonresident aliens. In addition, the administration cost for the IRS would be significantly 

lower under RBT than it currently is for CBT.   

A dynamic analysis of the impact of the change in the law would show significantly enhanced U.S. tax 

revenues.  The increased presence of Americans abroad representing U.S. companies will raise 

significant new tax revenue through opening up of new foreign markets, development of U.S. exports, 

the resulting creation of new domestic jobs, and lowering unemployment. Every $100 billion of new 

exports (equivalent to an increase in current total exports of goods of approximately 9%) represents 1 to 

1.5 million new U.S. jobs and an increase of approximately $18 billion in Federal income tax, a significant 

multiple of the current tax revenue derived from CBT. 
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Conclusion 

In summary, ACA makes the following recommendations to Congress: 

1. Residence-Based Taxation (RBT) should be legislated as the default mode of taxation of  

Americans abroad, with the option for Americans residing overseas for a short period to remain 

taxed as though they were U.S. residents. 

2. If an exit tax is required by Congress, there must be a high threshold before the deemed capital 

gains are taxed, as well as a narrow range of assets subject to the exit tax, to ensure that that 

the vast majority of Americans will not have their savings impacted by the exit tax and will 

remain free to emigrate and to return to the United States without undue financial burden.  The 

exit tax on deemed dispositions is designed to address Congress’ concern that the few 

extremely wealthy Americans who may choose to move abroad should pay their fair share on 

capital gains realized as U.S. residents. 

3. The new exit tax will render Section 877A unnecessary and superfluous.  Section 877A, Section 

2801 and the Reed Amendment should be repealed.  The current U.S. estate tax on 

nonresidents should be repealed or modified. 

4. Americans who are already resident overseas when the law changes from CBT to RBT should be 

largely exempt from the imposition of the exit tax since their earnings and savings have been 

essentially realized overseas and in light of their generally nonexistent consumption of services 

provided by the U.S. government. 

5. A streamlined, comprehensive and non-punitive compliance program must accompany the 

introduction of RBT for those Americans overseas who have not been in reporting compliance 

under CBT.  

6. Once RBT is the default mode of taxation, the Foreign Earned Income Exclusion and Foreign 

Housing Exclusion can be repealed. 

 

 

 

 

www.americansabroad.org 

For any questions or additional information, please contact Marylouise Serrato at 

info@americansabroad.org 
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End Notes 

                                                           
1
 Chairman Baucus’ press release of November 19, 2013 

2
 In its nearly 40 year history, ACA has worked on a variety of issues of importance to Americans abroad, including 

taxation, citizenship, voting, Medicare, social security, and others. ACA has members worldwide and a network of 

68 country contacts in 45 countries. In 2013, ACA was transformed into American Citizens Abroad, Inc. (ACA, Inc.), 

a Delaware non-profit organization intended to qualify as a tax-exempt under section 501(c)(4) of the Internal 

Revenue Code. ACA Executive Director, Marylouise Serrato, as well as the ACA Legal Counsel, Charles Bruce, are 

located in Washington, D.C. ACA, Inc. can be reached at info@americansabroad.org. The mailing address is 11140 

Rockville Pike, Suite 100-162, Rockville, Maryland 20852, U.S.A. The ACA website, www.americansabroad.org, lists 

the ACA, Inc. Board members as well as the volunteer group of Professional Tax Advisors Council (PTAC). 
3
 Residence-based Taxation: An Urgent and Necessary Tax Reform. 

http://americansabroad.org/files/6513/6370/3681/finalsubrbtmarch2013.pdf 
4
 Recommendation for Residence-Based Taxation 

http://americansabroad.org/files/7913/7467/5734/July_2013_ACA_submission_to_taxreform_website_-

_July_2013_copy.pdf 
5
 INTERNATIONAL COMPETITIVENESS: Senate Finance Committee Staff Tax Reform Options for Discussion, May 9, 

2013, p. 12. 
6
 Unless otherwise provided, the expression “overseas Americans” or “Americans abroad” will include American 

citizens residing overseas as well as green card holders no longer U.S. resident, i.e. all U.S. persons residing 

overseas, with the exception of diplomatic and military personnel subject to other provisions of the tax code. 
7
 As stated in IRS Publication 516 under U.S. Government Payments, “Employees of the U.S. Government are not 

entitled to the foreign earned income exclusion or the foreign house exclusion/deduction under Section 911 

because ‘foreign earned income’ does not include amount paid by the U.S. Government as an employee.”  

http://www.irs.gov/publications/p516/ar02.html#en_US_2013_publink1000289773  
8
 A blatant example of double taxation is the new 3.8% Net Investment Income Tax (NIIT), against which foreign tax 

credits are not applicable for a technical drafting reason.  Yet the NIIT is intended to finance U.S. Medicare to 

which the vast majority of Americans overseas have no access.  ACA alerted Treasury and Congress to this 

unacceptable double taxation on Americans overseas. 

http://americansabroad.org/files/3613/8075/8449/treasury-letter-2.pdf. 
9 For example, ACA proposed in its March 2013 submission to the Ways and Means Committee, the following as an 

anti-abuse measure: “The sale of securities linked to prior employment in the United States would be subject to 

ordinary U.S. capital gains taxation for a period of two years following the date of departure; mark-to-market 

would take place on the second anniversary of the departure for securities which have not been disposed of during 

the two-year period.” 
10

 http://www.cra-arc.gc.ca/tx/nnrsdnts/ndvdls/lvng-eng.html#b  
11

 http://www.cra-arc.gc.ca/tx/nnrsdnts/ndvdls/nnrs-eng.html  
12

 To our knowledge, only a few countries have an exit tax based on unrealized capital gains on deemed disposition 

of assets.  ACA is aware of the following: Australia, Canada, Denmark, France, Israel, The Netherlands, Norway and 

South Africa. 
13

 http://www.cra-arc.gc.ca/tx/nnrsdnts/ndvdls/dspstn-eng.html 
14

 http://americansabroad.org/files/6513/6370/3681/finalsubrbtmarch2013.pdf , pp. 10-11. 
15

 The policy of no interest on the tax deferral is in sharp contrast with Section 877A of the U.S. Tax Code which 

allows deferral but charges an interest which is compounded on a daily basis. 
16

 Other countries with exit tax, such as Norway and Australia, have similar provisions which allow deferment of 

payment of the exit tax until the sale of the assets deemed to be disposed at the time of emigration. 
17

 Op. cit., http://www.cra-arc.gc.ca/tx/nnrsdnts/ndvdls/dspstn-eng.html 
18

 http://americansabroad.org/files/9713/8590/8568/aca-911-mirage-dec-2-2013.pdf 
19

 This filing of both the 1040 and the 1040NR is the procedure currently required under Section 877A, which 

recognizes immediate change of tax status based on the date of renunciation of citizenship. 
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20

 The reference to establishment of residence abroad is the basic principle.  Other practical considerations for 

determining the change in tax status are mentioned in the Canadian model on page 4. 
21

 These exclusions are in contrast to the taxation under Section 877A which aims to be punitive. 
22

 These exclusions also reflect the reality that certain individuals may have international careers divided between 

the United States and overseas.  The exclusion of foreign pensions, retirement savings plans and insurance policies 

contrasts sharply with the terms of Section 877A which considers these assets under the group of ineligible 

deferred compensation, which is severely penalized by the requirement to include the net present value of the 

deferred compensation as though all benefits accrued on the day of expatriation. 
23

 If an American were to die rather than emigrate, the exclusion in 2014 for estate taxes is $5,340,000.  ACA has 

suggested excluding certain assets from the exit tax altogether to simplify procedure and preserve savings of 

middle class Americans for retirement. ACA believes that an additional exclusion on the deemed gains on assets 

subject to the exit tax is reasonable in light of the $5,340,000 exclusion on estates. ACA has adopted for this 

exclusion threshold the same exclusion amount currently applied in Section 877A, which is $680,000 in 2014 

(http://www.irs.gov/pub/irs-drop/rp-13-35.pdf) ; the exclusion for the exit tax under RBT would continue to be 

indexed to inflation as is currently the case for the exclusion under Section 877A. One could even imagine granting 

an exclusion that is higher than the threshold under Section 877A since many who emigrate will return to the 

United States, which is not the case for those who renounce their citizenship. The proposed exit tax to be 

instituted with RBT would effectively meet Congress’ objective to tax the wealthiest few percent of Americans who 

may wish to establish residence overseas. 
24

 To prevent abuse just prior to enactment, a provision could require Americans to have been resident overseas at 

least two years prior to enactment of the legislation, as suggested In ACA’s initial submission of March 2013. 
25

 It should be noted that the American Bar Association, Section of Taxation recommended integrating the FBAR 

into Form 8938 to be filed with the tax return.  Since Form 8938 is more comprehensive than the FBAR, just filing 

Form 8938 should suffice for individuals entering into compliance in order to be taxed under RBT. 

http://www.americanbar.org/content/dam/aba/administrative/taxation/120313letter.authcheckdam.pdf , p. 8. 
26

 ACA addressed to the Department of the Treasury and to the IRS a proposal for a Comprehensive Compliance 

Program, which follows the terms mentioned above. 

http://americansabroad.org/files/7513/7452/3519/Final_Letter_to_Treasury-IRS_July_19_2013_copy.pdf 
27

 This method is contrary to the regulations under Section 877A which require that the deemed exclusion be 

attributed on an asset by asset basis.  A global exclusion against the total amount of deemed gain greatly simplifies 

the calculation and provides a more just approach. 
28

 The concept of “covered” individuals under Section 877A sets up a whole series of punitive measures for 

individuals with a certain level of assets or income who renounce their U.S. citizenship.  The exit tax regime 

proposed if RBT is adopted aims to provide a non-punitive, fair approach for any and all Americans or non-

American U.S. residents who establish residence overseas, either temporarily or permanently. It seeks to grant 

easy mobility for the vast majority of Americans.  It is, however, designed to meet Congress’ concern that the very 

wealthy would indeed pay an exit tax when establishing residence abroad. 
29

 The no interest charge on tax deferral corresponds to policies of other countries with an exit tax.  It is in sharp 

contrast with Section 877A which imposes an interest charge compounded daily on deferred taxes. 
30

 This is in sharp contrast with the treatment for future flows from U.S. sources under Section 877A where 

individuals who renounce their citizenship are required to waive any rights to claim any withholding reduction 

under any treaty with the United States and the withholding tax is specified at 30%. 
31

 As recommended by the American Bar Association, Section of Taxation, 

http://www.americanbar.org/content/dam/aba/administrative/taxation/120313letter.authcheckdam.pdf , p.8. 
32

 Section 877A will no longer be necessary as the new exit tax rules will be comprehensive for all individuals 

establishing residence overseas; eventual renunciation of U.S. citizenship will be a separate decision to be 

executed at a U.S. consulate office and will have no tax implications.  If RBT is adopted, most individuals will be 

delighted to maintain their U.S. citizenship and renunciation will not even be considered.  This is quite contrary to 

the present situation where individuals are being forced by U.S. law to renounce their U.S citizenship in order to 

lead normal lives abroad.   
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Section 2801 is one of the nastiest parts of legislation passed in 2008 with regard to renunciation of citizenship. It 

penalizes the descendants of individuals who renounce their U.S. citizenship; it definitely should not apply to 

individuals who simply establish residence overseas; the American Bar Association recommended repeal of Section 

2801 in is submission to the Senate Finance Committee and the House Ways and Means Committee on December 

3, 2013, Options for Tax Reform in the Inbound International Tax Provisions of the Internal Revenue Code, 

(http://www.americanbar.org/content/dam/aba/administrative/taxation/120313letter.authcheckdam.pdf , p.4).  

The Reed Amendment, passed in 1996, allows for the Executive branch to refuse entry into the United States 

individuals who have renounced their U.S. citizenship for tax purposes; this Amendment has never been applied, 

fortunately; its existence has no place with the proposed RBT and new exit tax law.  Similarly, the Reed-Schumer 

Amendment of 2013 (which fortunately was not included in the Immigration bill in 2013) aimed at perceived tax 

dodgers to prevent re-entry into the United States is contrary to U.S. interests, excessively penalizing, and  

misconstrued; it was drafted as an emotional response to the expatriation of Mr. Eduardo Saverin and should 

never be passed into law.  
33

 The current law, established in 1988, imposes U.S. estate taxes on estates of nonresident aliens who own more 

than $60,000 in U.S. assets, including real estate and U.S. securities. While it is under international tax norms that 

the U.S. have first right to tax U.S. real estate, it is absolutely exceptional that the U.S. tax U.S. securities owned by 

foreign estates.  This law strongly discourages foreign investment in the United States and the $60,000 threshold is 

totally out of proportion with the current estate exemption for U.S. citizens of $5,340,000.  If Americans resident 

abroad are to be taxed in the same way that non-resident aliens, this law should be repealed, or at a minimum, the 

threshold should be comparable to the threshold for U.S. residents.   http://www.irs.gov/Individuals/International-

Taxpayers/Some-Nonresidents-with-U.S.-Assets-Must-File-Estate-Tax-Returns  
34

 CBT is citizenship-based taxation; FATCA is the Foreign Account Tax Compliance Act; FBAR is the filing 

requirement of foreign assets to the Department of the Treasury; PFIC refers to the tax reporting rules for Passive 

Foreign Investment Companies; NIIT is the Net Investment Income Tax of 3.8% introduced under the Affordable 

Care Act against which foreign tax credits are not applicable. 


